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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
)
MICHAEL L. SHAKMAN and )
PAUL M. LURIE, et al., ) Case No. 69 C 2145
Plaintiffs, )
) Wayne R. Andersen
V. ) United States District Court Judge
)
DEMOCRATIC ORGANIZATION OF ) Sidney L. Schenkier
COOK COUNTY, et al., ) United States Magistrate Judge
Defendants. )

November S, 2009 REPORT OF THE MONITOR REGARDING STATUS OF CITY’S
SUBSTANTIAL COMPLIANCE

On March 30, 2009, the Court ordered that the Executive Director of the Office of
Compliance and the Commissioner of the Department of Human Resources submit a series of
Progress Reports regarding the City of Chicago’s status with respect to its goal of reaching
Substantial Compliance. Thirty days after each Progress Report, the Monitor must file a Report
providing her view of the City, the Office of Compliance and the Department of Human
Resources’ progress towards Substantial Compliance and any recommendations of areas
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This report addresses the Monitor’s ongoing concerns regarding the City’s use of certain
contract employees hired in violation of the Shakman Accord (“the Accord”) and the Hiring
Plan. It also addresses the Office of Compliance’s reporting requirements under the Hire Plan,
concentrating on the connection between the Office of Compliance’s reporting duty and lasting
transparency. This report should not detract from the Monitor’s September 19, 2009, report
which outlined numerous recent accomplishments with regard to City hiring. The Monitor is
hopeful that the issues detailed below will not impede the City’s momentum towards achieving
Substantial Compliance with the Accord.
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L Ongoing Concerns with Regard to Contract Employees Acting as Common
Law Employees

A. Violations Identified in Previous Reports to Court and City

More than two years after the Monitor’s office first reported Shakman violations in the
hiring of contract employees in the Mayor’s Office of Special Events (“MOSE”) and in the
Department of Planning (“Planning™), the City has failed to remedy ongoing and significant
violations. In July and September of 2007, the Monitor’s office reported to the City that pre-
selected individuals were hired through contract agencies in Planning and MOSE. Those same
violations were also reported to the Court in the December 18, 2007 Report of the Monitor. In
the Monitor’s March 5, 2009, report, the Monitor again reported Shakman violations wherein the
Department of Environment (“DOE”) instructed a contractor to hire two preselected individuals
who were then sent to work at DOE. The fact that departments continue to circumvent the City’s
hiring protocols by hiring pre-selected candidates through outside contractors, despite this
Court’s oversight, is remarkable. Moreover, the fact that various department heads appear
unaware of the rules surrounding contract employees, combined with a lack of adequate
monitoring of the use of contract employees, raises doubts about the City’s ability to ensure
long-term hiring compliance. At this point, ignorance of the rules can no longer be an excuse for
continuing violations. The City’s legal Shakman obligations—prohibiting the hiring of

“common law” employees through the use of a contractor—have been unequivocal since at least
1997.

As previously explained, the issue of avoiding Shakman hiring obligations by using
contractors was the subject of prolonged litigation between the City and the Plaintiffs, a 1997
court opinion, and several internal City memoranda explaining and acknowledging those

requirements. The same legal principle was further memorialized in the Accord and is a Court
1
order.

To be clear, legitimate contract employees are not required to be hired in accordance with
Shakman rules. However, an individual who works under the direction and control of the City is
a “common law employee,” regardless of whether the individual was hired pursuant to a
contract, and must be hired and employed in accordance with Shakman rules.” Otherwise,

! The Monitor’s March 5, 2009, and July 16, 2009, reports referred to an injunction entered by this Court in

2005 that prohibited the City from employing common law employees through contractors unless they were hired in
accordance with the Shakman Decree. The City asserts that the injunction was vacated. Whether or not the
injunction was vacated, the legal requirements imposed by the injunction were in full force and effect in the prior
Detailed Hiring Plan and now in the Accord, both of which are Court orders.

2 To determine whether an individual is a common law employee, relevant considerations include: whether
the individual works at a City facility; whether the worker is supervised by a City employee; whether the worker
supervises City employees; whether the worker uses City equipment (for instance, whether the worker has a City
email address); and whether the City controls the terms and conditions (hours, how the work is performed, etc.) of
the worker’s employment, etc.
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departments could circumvent the protocols imposed by the Accord and Hiring Plan by simply
using contract employees in place of “permanent” City employees. These hires entirely avoid
scrutiny from the Department of Human Resources and requirements such as posting job
openings, ensuring minimum qualifications are met, adhering to residency requirements, etc. As
further explained below, it is not enough to have identified wide-spread violations, the violations
must now be remedied.

B. Office of Compliance Identifies Contractor Violations

After the Monitor’s March 5, 2009, report, the Court ordered the Office of Compliance
(“OCX™) and the Inspector General to concurrently review and investigate the hiring incidents
raised in the Report. On June 20, 2009, OCX issued a report regarding its findings. According
to the report, OCX proactively reviewed all existing City contracts and similar agreements that
provide for personal services. After its initial review, OCX determined that out of the
approximately 4,000 contract workers in the City, 290 (this number was later increased to 338)
were working in City facilities as common law employees, in violation of prior court orders,
internal City memoranda, and the Accord. OCX reported that at least 174 of the individuals
were hired by City affiliated not-for-profit organizations and working in the City’s Department
of Cuitural Affairs (DCA).> Wiih regard o the 174 employees, OCX stated, “{tjo our
knowledge, none of the 174 employees currently employed by these organizations [were] hired
pursuant to Shakman rules.” (OCX June 20, 2009, Report, pg. 23).

Upon learning of the violations, especially the large number of violations in DCA, the
Monitor raised several concerns, including how DCA planned to address the current violations
and prevent future violations. In its August 3, 2009 Report, OCX suggested several possible
programs uéSigﬂéu io prevent future violations. For instance, OCX wpuu.cu that it drafted a new
policy pertaining to contract workers and planned to create a training program based on that
policy. In OCX’s October 5, 2009 Report, OCX proposed a certification program which would
require not-for-profits to sign Shakman certifications when hiring a candidate who will work at
the City.* To date, the Monitor’s office has not received a draft of the proposed policies or

training materials, although OCX has indicated that such information will be provided shortly.

More importantly, the current violations in DCA have not been fixed. OCX approached
the Monitor’s office with numerous ideas designed to bring DCA into compliance with the
Accord. For instance, OCX suggested converting the not-for-profit titles into City titles and
initiating hiring according to Shakman protocols. OCX also suggested the possibility of
eliminating the City’s direction and control over the not-for-profit workers, thus eliminating the

3

The DCA and the Mayor’s Office of Special Events (MOSE), are closely affiliated with certain not-for-

prnf'r nrgcm-"lnnnne nnm»lv the (‘hpaan Tourism Fund. The Denartments also share a Denuty Director Ag

........................ ¢ Chicago Tour The Departments also a Deputy Director.
described below, it appears that both departments refer candidates for positions at the not-for-profits who are then
hired to work in MOSE and DCA.

4 In OCX’s October 5, 2009 Report, OCX described this pilot program which is intended to prevent future
violations. This pilot program, however, does not address the current violations in DCA.

3
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common law employee relationship. These suggestions, however, have been rejected by the City.
Therefore, the violations in DCA continue to exist and remain unaddressed. As stated above,
OCX should be commended for identifying the violations; however, the City now must remedy
the violations.

C. Investigation of Current Violations

The extent of the violations uncovered by OCX’s audit raises additional concerns
regarding why so many individuals were hired in violation of the Accord and why the problem
was not detected prior to OCX’s audit. After learning about the violations in DCA, the
Monitor’s office requested additional information from DCA regarding the hire dates of the not-
for-profit workers. Information provided for the 174 employees indicates that:

e 172 out of 174 common law employees were hired after the City sent all
departments a memo, on May 13, 1996, requiring that all personal services
contracts {contractor agreements) be approved by the Departments of Law and
Procurement Services and the Office of Budget and Management. The policy
outlined criteria for examining whether an individual is a “bona fide” independent
contractor or a common law employee.

e 172 of the 174 common law employees were hired in violation of the Shakman
Consent Decree after the Northern District of Illinois held that the Decree covered
common law employees on April 30, 1997.

¢ 86 out of 174 common law employees were hired after the Monitor was appointed
on August 8, 2005.

® 33 out of 174 common law employees were hired in DCA after the Monitor
reported that DCA’s First Deputy Commissioner hired a preselected candidate
through a not-for-profit organization who proceeded to work as a common law
employee in the Mayor’s Office of Special Events (MOSE).

In addition to requesting hiring date information, the Monitor’s office conducted a
preliminary audit of hiring and promotional documentation pertaining to some of the not-for-
profit workers affiliated with DCA. This audit uncovered evidence of hiring practices that
frustrate the principles of the Accord. These practices include:

¢ Failing to post notice of job openings publicly;

* Failing to identify job criteria used for applicant screening;

¢ Hiring from a limited pool of applicants; and

e Failing to keep centralized records of candidates’ job applications.

4
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Although the not-for-profit hiring process appears to use some parts the City’s hire process, it
does not adhere to a clearly defined set of policies or procedures that are consistently followed.
For example, employees are sometimes, but not always, interviewed before being awarded
promotions. If a candidate is interviewed, sometimes the interviewers fill out rating forms;
however, the forms are sometimes completed after the promotion decision was made. Other
employee files indicate that numerous employees, including the spouse of a high-ranking MOSE
official, were hired or promoted without consideration of any other candidates. Many of these
practices reflect the same hiring process deficiencies that afflicted the City prior to the recent
reforms and are outlined in the Monitor’s September 6, 2005, First Report to the Court.

The not-for-profits’ deficient hiring practices are especially concerning because they limit
certain job opportunities to individuais who are connected to current employees, inciuding senior
level City officials. For instance, a commonly used not-for-profit job application includes a
question asking how the applicant heard about the position and offers four choices: 1) online; 2)
newspaper; 3) friend; or 4) family member. If the applicant was referred by a friend or family,
the application requests the name of the individual. The employee files also indicate that current
employees refer certain individuals for jobs through a “Not-for-Profit Referral Form.” The
referral form asks for information regarding the current employee’s relationship to the applicant
and provides room for the current employee to write a narrative regarding the potential applicant.
The form even includes an area where the current employee’s Commissioner can sign off on the
referral.

The Monitor’s audit uncovered several instances of direct DCA and MOSE involvement
in not-for-profit hiring. Relevant documents included:

* Anemail sent from a DCA Deputy Commissioner in April 2009 recommending a
former MOSE intern for any entry level not-for-profit job.

¢ Documentation indicating that another MOSE intern was hired by a not-for-profit
at the direction of a MOSE Deputy Director, without an application or interview
rating form and without any indication that other candidates were considered.

¢ Anemail to a DCA Projects Administrator from an individual seeking a volunteer
opportunity that would not conflict with the election work she was performing
for a state representative. In response to her inquiry, the employee was given a
job interview and hired by a not-for-profit as a Visitor Services Representative.

The above information (which was the result of a preliminary audit) clearly indicates that
an investigation into the current violations at DCA is necessary. During a meeting in August
2009, OCX suggested that the DCA violations could be placed into two categories, one for
individuals who were hired after the Monitor’s appointment in August 2005 and one for
individuals who were hired before the Monitor’s appointment. At the very minimum, the

circumstances surrounding the post-August 2005 hires should be investigated because, with the

5
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Monitor’s appointment, all City officials should have been on notice of its obligations under the
Shakman consent decree.

1L September 2007 Complaint by Monitor’s Office Regarding Contractor
Violations Results in Discipline Recommendation by the Inspector General’s
Office

In September 2007, the Monitor sent a memo to the City detalhng potentially serious
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